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April 30, 2013 

Cymhia T. Brown, Chief 
Section of Adminisiralion Office, of Pioceedings 
Sui face Transportation Bourd 
395 E Slicct.SW 
Washington. DC 20024 

Re. STB Finance Docket No. 35239 - Allegheny Valley Railroad Company Petition 
for Declaratory Order- Petition of Allegheny Valley Railioad Company fui 
Reconsideration (Expedited Consideration Requested^ 

^ Deal iMs. Brown 

Pursuanl to the Board's appellate procedures at 49 C F R. §1115 3 enclosed arc an 
original and 11 copies of Allegheny Valley Railroad Company's Pciilion for Reconsidciation in 
connection with the Board's decision of April 19, 2013 in ihc above captioned proceeding. 
Expedited consideration ofthis Petition is lespccifully requested 

Please acknowledge receipt and filing ofihis Petition for Reconsideration by dnic 
stamping the attached copy ofihis letter and return il to the undersigned in the enclosed sclf-
addi-esscd, stamped envelope provided for that puqiosc. 

Very truly yours, 

RICHARD R. WILSON, P C 

Richard R. Wilson. IZsq 
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Beforc the 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 35239 

ALLEGHENY VALLEY RAILROAD COMPANY-
PETITION FOR DECLARATORY ORDER 

PETITION OF ALLEGHENY VALLEY RAILROAD COMPANY 
FOR RECONSIDERATION 

(EXPEDITED CONSIDERATION REQUESTED) 

Pursuant to 49 U.S.C. §722(c) and 49 C F.R. 1115.3(b). Allegheny Valley 

Railroad Company C'AVRC") (lies this Petition for Recoiisideiatioii with respect to the 

finding by the Board in its Apnl 19, 2013 decision that "Conniil had no railioad cascmcnl 

intcieslioconveyto AVRCin 1995.. " April 19,2013 Decision Part C, p. 14, line 6 Ii 

is well established that the Bourd will grunt u Petition for Reconsideration upon a 

showing thut the prior action* (1) will be affected materially because of new evidence or 

chunged ciiciimstunces; or (2) involves material enor Orcuon Iniemationul Port of Coos 

Bav-Fecdcr Line Application-Coos Bay Line ofthe Central Orcuon & Pacific 

Raihoad. Inc.. STB Finance Dockcl No 351 CO (Decided March 12. 2009); Middlctown 

& New .Icrsev Railroad. LLC - Louse and Operation Exeminion - Norfolk Southem 

Ruilwav Companv. F.D. 35412 (Decided May 2, 2012). Foi the rcasons hcrcinancr sci 

forth, this finding by the Boui'd involves a cleur muteriul ciror of law. 

On April 19, 2013. the Surface Transportation Board issued a decision which 

reversed its June 15, 2012 decision in this proceeding und found that Consolidated Rail 

Cur])orution ("^Conruil") had ubandoned ils Valley Induslriul Track ("VIT") including 

portions thereof between 16*'' und 21" Street in the Piusbuigh Strip Distnct m Docket Nn 



ABI67 (Sub No. 55SN). The Bourd also found that pnoi to 1995, Conrail had 

consummaled the abandonment uuthonzation issued by the Interstate Commerce 

Commission in that nbundonmenl docket Based on this finding, the STB concluded that 

Its June 15. 2012 decision in which it found thai ihc AVRC rail euscmcnt over the 

Buncher propeny remained un active ruil line should be vacated und reversed. 

In icaching its decision thut the disputed 16*̂  to 21" Street segmeiu oflhc Vullcy 

Industrial Track hud been abandoned by Conrail prior to 1995, the Board mude a detailed 

unulysis ofihe evidence of rccord und bused on that unulysis reached its conclusion 

regarding the abandoned status oflhc line under 49 U.S.C. §10903 for pui poses of federal 

icgulutory luw. In reaching ils decision, the Bourd made no examination oi unulysis of 

the 1983 peimaneni ruil euscmem returned by Conruil under Pennsylvania luw when it 

sold the underiying propeny bciwcen 16"'und 21" Street to Buncher. The ubsence of uny 

Bouid analysis with rcgnrd to the properly rights und inicicsis retained by Conrail in 1983 

and conveyed to AVRC in 1995 is appropnaie and consisteni with prior holdings ofihc 

Bourd that proof ufownci'ship eunnot be inferred from Board approval lo ucquirc oi 

abandon a mil line. Since Board approval lo acquirc or abandon a rail line is pci missive, 

not mundulory, such regululory approval cunnol be viewed us conve>nng properly i ighis 

01 lenninuting properly nghls with icgard to the panics involved. Piopeily ownciship 

righls arc deicmuncd by stale luw, nol by the STB See MVC Transponaiion. LLC -

Acquisition Exemption - P&LE Properties. Inc.. FD 34462 et ul , slip op. ui 6 (STB 

seived October 20, 2004) cited in Alleuhcnv Valley Railroad Company- Pctiuon for 

Declaralorv Order - William Fioie. Finance Dockei No. 35388, slip op. al 4 (STB seived 

April 25. 201!). CitvofMilwuukcc- Petition for DecluraiorvOrder. 2013 WL I22I975 



(March 20, 2013), Missouri Pacific Railroad Company - Abandonment Exemption in 

Moirison and Dickinson Counties. KS. 2013 WL 796576 (February 1.2013); V&S 

Railway. LLC - Pciilion for Decluraiorv Order- Railroad Operations in I lulchinson. KS. 

2012 WL 2865884 (July 9, 2012); JIE AO and Zhouf- Petition for Dccluruioi-v Order. 

2012 WL 2047726 (June 4, 2012); SarutOHuand Noiih Creek Ruilwav. LLC - Qpcruiion 

Exemption - Tahawus Line. 2012 WL 1686171 (May 10, 2012) (Arguments related lo 

stute property law uic nol within the Boaid's jurisdiction, bul insteud arc uppropriutc foi u 

state court to address Sec Allcahenv Valley R.R Co.-Petition for Dccluratoiv Older -

William Fiore. FD 35388, slip op. ut 3 (STB scivcd Apnl 25, 2011)), Mid-America 

Locomotive und Cur Rcnnir. Inc. - Petition for Decluiaiorv Order. 2005 WL 1326958 

(June 6. 2005) 

In Ccnirul Kansas Ruilwav. Limited Liability Compuny - Abandonment 

Exemption - In Muriop und McPheurson Couinics. KS. 1999 WL 11173 (Dcccmbci 2, 

1999) the Bouid staled-

It is well settled thul the inieriirelalion of deeds und the dctenninution of 
who owns good title are issues of Stale luw thul urc outside the expertise 
ofthis Bourd. See Huvficld Northern. 467 U.S. ul 634; Preseuull 494 U S. 
ul 8. (State law governs disposition of reversionary iniercsts subject to the 
Board's jurisdiction lo rcguluic abundonments); Kunsus Ciiv Puh. Ser 
Frul. Operation - Exempt - Abun . 7 ICC 2d 216, 225-26 (1990) (LSSUCS 

of rcul property nghls nre within exclusive junsdieiion oflhc Suite). 
Under these circumstances, we coniinuc to believe Ihal Ihc mosl 
uppropriutc course of notion for us ut this poini is to direct pclilioncis to 
Siuic court to gel lhe underlying Stute property luw issues resolved. 

Moreover, since the Board deiemiined that Conrail had consummated its abandonment 

uuihorizution prior to 1995, il wns complciely wiihout junsdieiion lo opine with rcgnni to 



whul slutc luw properly interesis were conveyed by Conrail to AVRC in 1995. Huvficld 

Nonhern Ruilioad Co. v. C&NW Trnn.snortalion. Co.. 476 U S. 622 (1984) 

In view ofthcsc legal precedents, AVRC respectfully requests thut the STB 

reconsider us decision on Page 14 with respect lo the consummaiion ofthe 1984 Vl'f 

nbundonmenl. In that duscussion, the Board's decision stntcs "Our review oflhc iccord 

on icmnnd lends us to conclude ihul Conrail hud no railroad euscmcnt interest lo convey 

to AVRC in 1995 becuuse Conrail received auihoniy from the ICC to abandon the Valley 

liiduslnul Track in 1984 nnd ulso consummnted that ubnndonmcni" (Emphasis added). 

This sentence should be corrected lo indicute that Conrail hnd nonctive rail line to convey 

lo AVRC in 1995 or lhe entire sentence should be removed from the Board's decision m 

as much us lhis staiemcnl (I) is a dircct coniindiction to lhe holding in MVC 

Trunsportation. LLC, sunra. (2) improperly inlerpi-cls the duration or existence of 

Conrairs pemiunenl railroud euscmcnt in 1995 under Pennsylvania Inw, (n matter not 

hcforc the Bonrd for detemiinntion) nnd (3) pcrtuins to n deed conveyance under 

Pennsylvuniu law which occuired subsequent to Conrail's .ibundonnieni consummulion 

und wns thereforc beyond the Bonrd's nbundonmenl jurisdiction. Moreovei, this finding 

rcguiding the slnius ofthe permuiicnt luil easement under state properly lnw is 

unnecessniy to the Bonrd's decision rcgarding ConraiTs regulatory consummulion ofits 

ubundonmenl auihoniy. ll ulso is inconsisicnt with the Board's conclusion thui Conrail 

by virtue ofits 1995 Quit Cluim deed conveyed to AVRC whnlevci intercsi it mighl huve 

had in the property subsequent lo consummating Us nbandonment uuthority in AB167 

(Sub No. 55SN). See April 19, 2013 Decision nl p. 15. 



Accordingly, AVRC respectfully requests Ihut lhe Bourd reconsider its decision i-)y 

coirectingoi deleting its improper finding on Puge 14ofitsApnl 19, 2013 decision 

regarding the property interest conveyed by Conrail in 1995 to AVRC under Pennsylvuniu 

property law. 

Respectfully submitted, 

RICHARD R. WILSON. P C 

By:_, 
Richard R. Wilson, Esq. 
Allomcy for Allegheny Vnllcy Ruilioud 
Compuny 



CERTIFICATE OF SERVICE 

I hereby certify that I have this 30"' duy of April, 2013 served a copy ofthe Petition of 
Declaratory Order - Petition of Allegheny Vnllcy Railroad Coinpany for Clunficution upon ihc 
following by first cluss United Siutcs Mail, postage piepnid: 

EdwanI Fishmnn. Esq. 
K&L Gntcs. LLP 

1601 K. Street. NW 
Washington, DC 20006 

Joseph F. McDonough, Esq. 
Buchnnan Ingersoll & Rooney, PC 

One Oxford Ccnire 
301 Grant Street, 20'" Floor 
Pittsburgh, PA 152I9-I4I0 

Richni-d R Wilson, Esq. 
Attorney foi Allegheny Vnllcy Ruilroud 
Company 


